AKTYAJIbHbIE NMPOBJIEMbI
YroJioBHoro rnrPABA

A

AKTYAJNBbHbIE APOBHEMblI POCCUACKOIFO APABA

1154

T.M. KanuHuHa*

MEPDbI YTO/IOBHO-ITIPABOBOI'O XAPAKTEPA
B SAKOHOAATE/IbCTBE KUTAA
U MYCY/IbMAHCKUX TOCYAAPCTB

AHHOMayuA. HacmoAaw,aa cmames NoceaweHa pacCMompeHUo Mep y20/08HO-MPAB0BO20 Xapakmepa 8 3a-
KoHoOamesnbcmae 20cy0apcma, 0MHOCAUUXCA K Mpagosoli cembe 0bujuHHo20 npasa (Kumatickas HapodHas
Pecnybnuka, Pecnybnuxka Kopes, AnoHus) u npasosoli cembe penuzuo3Ho2o npaesa (Mcnamckas Pecnybauka
UpaH, Pecriybnuka AgpeaHucmaH, Typyus).

B cmamee nposodumcs uccnedosaHue mMmep y20a08HO-PABOBO20 XapaKmepa Ha 0CHO8E Y20/108H020 KOOEK-
ca Kumatickoli HapodHoli Pecniybauku 1979 e., Y20n108H020 KoOekca Pecnybauku Kopesa 1953 e., YeonosHozo
Kodekca AnoHuu 1907 2. (8 pedakyuu 1995 2.), 3aKoHA 06 UCAAMCKUX Y20/108HbIX HAKA3AHUAX McnamcKol
Pecnybauxku UpaH 1991 2., Y20108H020 KoOeKca (3aKoHA 0 HakasaHusx) Pecnybnauku AgeaHucman 1976 2.,
YeonoeHozo Kodekca Typyuu 2004 e.

Lenaemcs 861800 0 mom, Umo 8 Kayecmeae Mepbl Y20108HO-PABOBO20 XAPaKmMepa OOMUHUPYemM HaKa3aHUe.
Y20n08Has omeemcmeeHHOCMb PUOUYECKUX AUy npedycMmompeHa YeonosHsim kodekcom Kumalickol Ha-
poOHol PecrnybnuKu.

Knrouesble cnosa: topucnpyOeHyus, mMepsl Y20/08HO-PABOBO20 Xapakmepa, HakaszaHue, 3apybexcHoe
npaso, Npasosasn cemba 06WUHHO20 NPAsa, NPasosas CembA pesau2u03Ho20 Npasd, Yy20a108HOE MPaAso 20Cy-
dapcms, KoHgpuckayua umyuwecmasa, o2aaweHue npueoeopa, AuueHue ceoboosbl.

OBpeMeHHasl OTeuyecTBeHHasl IpaBoBas Ha-

yKa J0JDKHA YYWUTBIBaTh NepefioBOM OIbIT,

HaKOIJIEHHbIM 3apy0eXXHbIMH CTpaHaMU B
chepe yrosoBHOr0 3aKOHOZATENbCTBA. YKa3aH-
HOe 006CTOSATEe/IbCTBO NpeJioJlaraeT He «CJernoex»
3aMMCTBOBaHME HOPM O Mepax yroJIOBHO-IIPaBo-
BOT'0 XapaKTepa, a y4eT CO/lepKalliuXcsl B HUX KOH-
LIeNTyaJbHbIX MOJIOXKEHUH B I1eJIIX BO3MOXKHOI'O
HCII0JIb30BAHUSA NPU COBEpIIEHCTBOBAaHUMU POC-
CUICKOT0 YTOJIOBHOT'O 3aKOHO/IaTe/IbCTBA.

Kak ormeuan M. AHcesib, U3ydyeHUe 3apyOex-
HOI'0 IpaBa OTKpbIBaeT NepeJ, IOPUCTOM HOBbIE

rOPU30HTHI, I03BOJISIET €My JIy4llle Y3HATh Ipa-
BO CBOel cTpaHbl, 60 crneyuduyecKkue 4YyepThbl
3TOro NpaBa 0COGEHHO OTYETJIUBO BBISBJISAIOTCS
B CPaBHEHUH C JPYTUMHU cucTeMaMu. CpaBHeHHe
CIIOCOGHO BOOPYXUTb IOPHUCTA UJESIMU U apry-
MEHTaMH, KOTOPbIE HeJslb3sl IOJNYUYUTh JaKe NPU
OYeHb XOpOLIEM 3HAHHUU TOJBKO COGCTBEHHOTO
npasa’.

! Cwm.: AHcenp M. Meroponorndecke mpo6ieMsl cpas-
HUTENMBHOTO IpaBa // OuepKu CpaBHNUTENBHOTO TpaBa. M.,
1981. C. 38.
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B cusny ocobGeHHOCTENW HCTOPUYECKOTO pas-
BUTHS OT/|€JIbHBIX TOCYAApCTB, B 3aBUCUMOCTH OT
HMCTOYHHKOB MpaBa U UJEO0JIOTHU yTOJIOBHO-IIpa-
BOBBIE CHCTEMBI COBPEMEHHOI0 MHUpPa C HU3BECT-
HOM CTeNeHbI0 YCJIOBHOCTH MOXKHO MO/Ipa3/ie/IuTh
Ha nATh rpym (ceMei): KOHTHHEHTa/NIbHOTO (po-
MaHO-TepPMaHCKOro) IpaBa, o6Iero (aHrjio-ame-
PHKAHCKOro0) MpaBa, OGIMHHOTO PaBa, PeUru-
03HOTO MpaBa U 0GBIYHOTO MpaBaZ.

B ocHOBe yrosioBHOTO npaBa rocyiapcTs, OT-
HOCSILIMXCS K TPaBOBOM ceMbe 0OIMHHOTO MpaBa
(KuTaiickas Haponnas Pecny6.uka, Pecy6imka
Kopes, flnonus v Ap.), 1eXKUT aKIeHTYUPOBaHHast
njiest 001eCTBA, BBICTYNAIOILET0 JJOMUHAHTON BO
Bcex chepax KU3HHU.

Yeono0envili kodekc Kumailickoti HapodHotl
Pecny6auku 1979 r. (B pea. 1997 r.)® B kauecTBe
e/JUHCTBEHHON Mepbl YroJIOBHO-NPABOBOTO Xa-
pakTepa npeJlycMaTpUBaeT HaKa3aHHUE.

B cootrBeTcTBMM co cT. 32 YK KHP Hakasanus
JleJISITCS. HA OCHOBHBIE U JIONOJIHUTEJIbHBIE (TMPH
3TOM /[IONOJIHUTE/bHble HaKa3aHWs MOTYT MpPH-
MEHSITbC CaMOCTOSITeJbHO). K OCHOBHBIM Ha-
Ka3aHMUsIM OTHOCATCS: HAJ30p, KPAaTKOCPOYHBIN
apecT, CpoyHOe U GeccpodHoe JIUIIeHHe CBOGO-
Jibl, CMEepPTHasl Ka3Hb, a K JJONOJHUTEJbHbIM: Jie-
HEXHbIW 1ITpad, JUIIeHHEe MOJUTUIYECKUX TPaB,
KoHUCKalus uMylecTsa. K copepmuBuiuM npe-
CTyIJIEHHEe MHOCTPAHHBIM I'PaXK/laHaM B KaueCcTBe
CaMOCTOSITEJIbHOW HWJIM JIOTIOJIHUTEJbHON Mepbl
HaKa3aHUsI MOXET NPUMEHATbCS BBICBIJIKA U3
CTpaHBL

B oTHOIIEHHHU JINII, COBEPIIUBLINX HE3HAUU-
TeJIbHble NMPECTYIJIEHUS, 32 KOTOpble HET He0b6-
XOZIUMOCTH MPHBJEKATh UX K YrOJOBHON OTBET-
CTBEHHOCTH, HaKa3aHUe MOXET He NPUMEHSAThCS.
C y4yeToM KOHKPETHBIX OGCTOSTENbCTB Jies1a Ta-
KHM JIMLIaM MOXET GbITb BbIHECEHO OOIIECTBEH-
HOe TOpHIaHHe UM X MOXKHO 0053aTh 00Jie4b
CBOE pacKasiHUe B MMCbMEHHYI0 GOpMy, TIPUHECTHU
W3BUHEHHs, BO3MECTHUTb yiiep6 JHM60 KoMrie-
TEHTHbIM a/[MUHUCTPAaTUBHBIM OPTaHOM Ha HHUX
MOXKeT GbITh HAJIOXKEHO a/IMUHUCTPATUBHOE B3bI-
ckanue (ct. 37 YK KHP).

Kounduckanus umymecrsa (ct. 59, 60 YK
KHP) kak /JomoJIHUTe/NbHOE HaKa3aHUe Ipej-
cTaBJisieT c060H U3bSATHE YACTH JIMGO BCETO UMY-
I1eCTBA, SABJSIOLIET0Cs JIUYHONH COGCTBEHHOCTHIO
OCY»/IEeHHOT0, IPpUYeM HE3aBHUCHUMO OT MCTOYHH-
Ka NMPOHMCXOX/J€HUS 3TOT0 UMYLIECTBA.

YK KHP He mnpegycmaTpuBaeT cneLydalbHbIX
Mep YTOJIOBHO-IPABOBOI'O XapaKTepa, KOTOpbIe
MPUMEHSJIMCh Obl B OTHOLIEHWH HECOBEPIIEHHO-
JIETHUX, COBEPLIMBUIMX NpecTyivieHHe. K Takum

> Cwm.: Ecaxkos TA. YueHue o mpecTymieHuM B CTpaHax
cemby 00Liero mpasa: aBToped. Auc. ... J-pa Ipuf. Hayk.
M., 2007. C. 7.

> Cwm.: Yronosubiit xogekc Kuraiickoit Haponnoit Pecry-
6mmku. CII6.,2001.

JIMLaM TpuUMeHsieTcsl 6oJjiee MATKOe HaKasaHMe
JIM60 UM Ha3HA4YaeTCs HaKa3aHWe HUXKe HU3LIEro
npeJiesia, NMpeAyCMOTPEHHOTO CaHKLMEH COOTBET-
CTBYIOLIEN cTaThu 0cobeHHOU YyacTu YK. B Tex ciy-
yasix, Korjja JIMIa, He AoCTUriive 16 JieT, He nojBep-
raroTCsl HaKa3aHMIO, [JIaBbl UX CEMEMN WJIM ONEKYHbI
006513aHbI YCUJIUTh KOHTPOJIb 3a MIOBEJIEHUEM TaKUX
JIUL] ¥ UX BOCIIUTAaHUEM; ITPH HEOOXOAMMOCTH TaKHe
HECOBEepIIEHHOJIETHHUE MOTYT ObITh B3AThI HA BOC-
nuTaHue rocygapctsoM (ct. 17 YK KHP).

B YK KHP oTcyTcTByeT Tak»e HHCTUTYT NPU-
HYZUMTEJbHBIX Mep MeJULMHCKOro XapakKTepa.
Jluna, coBepuIMBIIKE OOIIECTBEHHO OMACHOE Jie-
sIHMe B COCTOSIHUM HEBMEHSIeMOCTH, YTOJIOBHOM
OTBETCTBEHHOCTHU He IO/JIeXAT, HO IPH 3TOM Ha
YJIEHOB UX CEeMeH WJIM ONeKyHOB BO3JaraeTcs
0653aHHOCTb YCUJIMTh KOHTPOJIb 32 3TUMU JIMIA-
MU U 06ecrneduTs ux edeHue (cT. 18 YK KHP).

B cootBeTcTBHM co cT. 30, 31 YK KHP ropuau-
YecKHe JIMLa HECY T YTOJIOBHYI0 OTBETCTBEHHOCTD,
€CJTM OHU OCYILECTBJISIOT ONACHYIO [J1s 0011leCcTBa
JlesITeJIbHOCTb B popMax, mpelycMoTpeHHbIX Oco-
6eHHOM vacTtbio YK. B kauecTBe HakazaHus AJs
HUX YCTAHOBJIEH WITPad.

Yeono8Hnbili kodekc Pecny6auku Kopest 1953 r.*
B KaueCcTBe MepPhI YyTOJOBHO-IIPABOBOr'0 XapaKTe-
pa aJis $U3NYECKOro JIMIa, COBEPIIMBIIETO Mpe-
CTyNJIEHUE, IpeAyCMaTPUBaeT TOJbKO HaKa3aHue
(ropuguyeckue nuna B Pecny6suke Kopesi cy6b-
€KTOM IPeCTYILJIEHUS] He TPU3HAITCH).

B coorBeTrcTBUK co cT. 41 YK Pecny6amku
Kopes BuAaMu HakasaHUM ABJAKTCA: CMepTHasd
Ka3Hb, KaTOP>KHbIE PabOThI, JIUIIEHHE CBOGOBI,

JIMIIeHUe KBaMUQPUKALMH, MPHUOCTAHOBJIEHUE
KBasinbuKaLuy, mrpad, apect, MeJKUH wrpad u
KOHQUCKAIHs.

Konduckanus saBiseTcs AONOJHUTENbHBIM
HaKa3aHUEM M NMPUMEHSETCS B OTHOUIEHUU UMY-
I1eCTBa, MCI0JIb30BAHHOTO MJIM TpeAIoJiarasiie-
rocsi K UCII0JIb30BAHUIO /IJIs1 COBEPILEHUSI ITPECTY-
IJIEHWS], U3TOTOBJIEHHOTO WJIU NMPUOGPETEHHOIO
JUISl IPECTYIHBIX LieJIeH, a TaKKe TMOJIy4eHHOTO B
00MeH Ha BhIlIeHAa3BaHHOE UMYLIECTBO. B ciydae
KOT/Ia UMYIIEeCTBO He MOXXET ObITb KOHPHCKOBA-
HO, [I0O/DKHA OBITh yIlJIa4eHa CyMMa, 9KBUBAJIEHT-
Has ero crouMocTy. Oco6eHHOCTh paccMaTpHUBae-
MOTO HaKa3aHMs 3aKJII0YAeTCs B TOM, YTO JJaXKe B
c/lydae Kor/ia peleHue Cy/a 1o IPU3HaHUI0 00BU-
HsSIEMOT0 BUHOBHBIM HE BbIHECEHO, KOHQUCKALHS
MOKET ObITh HaJIOXKeHA, ecJid BCce HEOOXOAMMbIe
YCJIOBUS JisI 3TOTO cobtoeHbl (CT. 48, 49 YK Pe-
cny6suku Kopest).

CB0e06pa3HOM MEPO yTOJIOBHO-ITPABOBOTI'O Xa-
pakTepa MOXHO CYMTATh IPEJYyCMOTPEHHOE CT. 58
YK Pecniy6sinku Kopesi my6/1in4HOe orialieHue npu-
roBOPa, KOTOPOE MOKET GBITh CZeIaHO M0 TpeboBa-
HUIO [IOTEPIIEBLIETO 32 CYET OOBUHSEMOTO.

* Cm.: YronosHblii Kofekc Pecry6mku Kopes. CII6., 2003.
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Yeonosnwili kodexkc Anonuu 1907 1. (B pen.
1995 r.)° K Mepe yroJIOBHO-IPABOBOI0 XapakKTe-
pa OTHOCHUT TOJIbKO HaKa3aHUe, IPUMEHUMOE HC-
KJIIOUUTENbHO B OTHOIIEHUH GHU3UYECKUX JIUI,

OcHOBHBIMM HakaszaHusAMM B YK fAnonun
IMPU3HAIOTCS: CMepTHAs Kas3Hb (cT. 11), umenue
CBOOO/bI C MPUHYAUTENbHBIM TpyAoM (cT. 12),
JIMIIeHue CcB06O/Jbl 6e3 NMPUHYAUTEJTbHOI0 TpPY-
Ja (TiopeMHoe 3akj04eHue) (cT. 13), AeHeXHbIN
mrpad (ct. 15), yrosoBHbIN apecT (cT. 16) 1 Ma-
sl wtpad (ct. 17). B cnydae ecau nuno He Mo-
KET IMOJHOCTBIO YIUIATUTh CyMMy wITpada, 0OHO
nomenaeTrcs B paboTHbIN goM (cT. 18), yTo dak-
THUYECKU CJIelyeT pacCMaTpPUBATh KaK 3aMeHSI0-
Ilee HaKa3aHUe.

B coorBercTBUM co cT. 19 YK fAnonun kos-
duckanusa ABASETCSA LONOJHUTEIbHBIM HaKa3a-
HUEM, KOTOpPOe 3aKJIIYAeTCs B U3BATHU IpeJ-
MeTa, SIBJSIOLIErocss 006pasyrIUM 3J€MeHTOM
IpecTyIJeHUs; TpeJMeTa, yIoTpe6JIeHHOT0 NPy
COBEpIIEHMH MPECTYIJIEHUs] WM IpeJHa3Ha-
YEHHOT0 JJIsl 3TOTO; IpeAMeTa, MOSBUBILETOCS
B pe3y/ibTaTe MPEeCTYIJIEHUS WU HOJTYyIYeHHOTO
Ha OCHOBAHMUM NPECTYIJIEHHUs, JIUOO MOJy4YeH-
HOT'O KaK BO3HArpakJieHue 3a NMpecTyIJIeHUE; a
TaKXe IpeJiMeTa, MoJy4YeHHOTO B 0OMEeH Ha Ka-
KOM-In60 M3 BbILIEHA3BAaHHBIX MIPEJIMETOB. YKa-
3aHHOE MMYIIeCTBO JI0MyCKaeTCsd KOHPHUCKOBATD
He TOJIbKO Y MPEeCTYNHHKA, HO U JIMLA, OCBEI0OM-
JIEHHOI'0 O ero HEe3aKOHHOM MPOUCX0XKJEeHHH.
Ecau npeaMeThl He MOTYT 6bITh KOHQHUCKOBAHbI
MOJTHOCTBIO MJIM YAaCTUYHO, TO B3aMe€H C BHUHO-
BHOTO MOXXET ObITh B3bICKaHA COOTBETCTBYOIAs
JleHeXHasl CyMMa.

YK AAlnoHuu He ycTaHaBJIMBAET UHBIX MeP YTO-
JIOBHO-IIPABOBOTO XapakTepa. BMecTe ¢ TeM Ha oc-
HoBaHUHU cT. 25-11 YK flnonuu snny, B oTHOIIEHUH
KOTOPOTO HCIIOJIHEHHE NPUTOBOpa CyZOM ObLIO
OTCPOYEHO, BO3MOXKHO NMPHUMEHEHHUE 3alUTHOIO
Ha/i30pa, KOTOPBIM CIeAyeT paccMaTpUBaTh Kak
OTHOCHUTEJIbHO CaMOCTOSITEJIbHYI0O Mepy YroJIOB-
HO-NIPAaBOBOT0 XapakKTepa, MPOU3BOAHYIO OT Ha-
Ka3aHHs.

K mnoaHaZ30pHBIM JMLAM HPegbSBIAIOTCS
Tpe6GOBaHUs MPOKUBATH B OINPEJI€IEHHOM MECTE,
BECTHU YIOPSOYEHHBIN 06pas3 XXKU3HU, He 001[ATh-
s C IPEeCTYNHBIMU U BeIyIIIMMHU aMOpabHbIN 06-
pas KU3HU JIMIAMHU, COOJIIOAATh 06s3aTesbHbIe
npeAnycaHys, No/epP>KUBATh KOHTAKT CO CJIy>Ka-
IIMMH 3aLIMTHOTO HA/[30Pa U UCIOJIHATh UX yKa-
3aHusC.

Mepbl 6GezomacHocTH (Mepbl 3alUThl) B
flmoHUM NpPUMEHSI0TCA Ha OCHOBAaHHUHU OTAEJb-
HbIX 3aKOHOB (Hanpumep, 3aKOH 0 HECOBEPILIEH-
HoJileTHUX 1948 1.) B OTHOLIEHUN HECOBEPLIEH-

5 Cwm.: Yronosusiii kogekc dnonun. CII6., 2002.

¢ Cwm.: Yopa K. IIpecTynmHOCTD U KPYIMUHOJIOIMA B COBpe-
menHon Amnonnn. M., 1989. C. 191.

HOJIETHUX, IPOCTUTYTOK, YCJIOBHO OCYK/I€HHBIX
Y JIUI, 0CBOGOXK/IEHHBIX U3 TIOPEM, U 3aKJII0Ya-
I0TCS B NMOMEIEeHUH YKa3aHHBIX JIMI[ B CHEIU-
aJM3UpPOBaHHbIE VYPEX/EeHHs, NpPOBeJeHUHU
NporpaMM IO peabUJUTALUHU U JIPYyTUX Mepax
BOCIUTATEJbHO-NPOPUIAKTUIECKOTO U Jieueb-
HOT0 XapakTepa’.

Jlis MycyJbMaHCKUX TOCYZapCTB, OTHOCS-
IIMXCA K IPaBOW CeMbe PEJIMTHO3HOr0 NpaBsa, oc-
HOBOIIOJIAarawled ujieed BbICTynaeT ujes bora
WU «uJiest 60XKEeCTBEHHOU CylipeMaThm»®, moaTo-
My HaKa3aHHe — 3TO «IIOTYCTOPOHHSA Kapa Kak
C/Ie/ICTBHE COBEPLIEHUS PEJIMTMO3HOTO IPexa, T.e.
NpecTyIIeHUs» .

Mepsl yros0OBHO-IPAaBOBOTO XxapakKTepa B
MYCYJIbMaHCKOM yTrOJIOBHOM IIpaBe BecbMa CIIell-
HUYHBL B 4acTHOCTH, HAKa3aHUSA B MyCyJIbMaH-
CKOM YTOJIOBHOM IIpaBe OTVIMYAETCsI CBOEH KECTO-
KOCTbIO (KBaJMQUIMPOBAHHBIE BU/bI CMEPTHOHU
Ka3HH, YJIeHOBpPeJUTENbCKHUE HAKAa3aHUA U T.IL.),
YTO HAXOJUT COOTBETCTBYIOIEe 0O0CHOBAaHUE B
PEJIUTH03HBIX UCTOYHUKAX.

Kak oTrmeuaer 7K. baunieB, Haka3aHUe B My-
CyJIbMaHCKOM IpaBe pacCMaTPUBAETCS KaK LeHa,
KOTOPYI0 IJIATUT OOLIeCTBO 3a obecredyeHHe U
OXpaHy CBOEW HPAaBCTBEHHOCTH W 6€30MaCHOCTH.
Hanbosiee BaXKHbIM MOMEHTOM 3/€Ch SIBJISETCS
cAepXuBawLMKA, npoduaakTuieckud 3s3ddexT
HaKa3aHWH, MPU3BAaHHBIX IPEAYIIPEAUTD TEX, KTO
MMeeT CKJIOHHOCTb K COBEpUIEHHUI0 HpPeCTyIie-
Hui'®. OTYacTU UMEHHO 3TUM MOXKHO O06bSICHUTD
YKeCTOKOCTh HEKOTOPBIX BHJ0OB HaKa3aHUM, KOH-
TPACTUPYIOLIMX C MepaMH YTOJIOBHO-IIPABOBOIO
XapaKTepa B APYTUX IPABOBBIX CUCTEMaX.

Knaccuueckass MycyJabpMaHCKasi KOHIEMIUS
Haka3zaHus, noguepkuBaeT M.P. Kanresos, 3akJito-
YaeTcs B TOM, YTO MPECTYIMHUK JIUIIAETCs pU3nde-
CKOW BO3MOXHOCTHU COBepILIE€HHUs NOCJeAYIOIIUX
NPEeCTYIJIEHUH, IGO0 MMyTEM ero yHUYTOXKEeHUS —
CMEPTHOM Ka3HH, JIM6O MyTeM YJIEeHOBPEAUTEb-
CKUX HaKa3aHWH, B pe3yJibTaTe NPUMEHEHUS KO-
TOPBIX YeJIOBEK OCTAETCS )KUB U CBOOO/IEH, HO KaK
NpEeCTyIHUK CTaHOBUTCS HeomaceH .

CoryiacHO mpeo6JaJlalolleMy B HCIAMCKOU
IOPUCTIPYIeHUU B3IVISIAY, BCE MPECTYNJIEHUs
NOAPA3AEeNSITCS HAa TPU FPYIIbL: «XYAYA», «KU-

7 Cm.: YromoBHOe IpaBo 3apybexHbIXx crpaH. O6mas
JacTh: y4e6. mocobue / mox pep. u ¢ npepuci. VI.JI. Kosou-
KuHa. M., 2003. C. 502-504.

8 Ecaxos A, KpsioBa H.E., Cepebpennnkosa A.B. Vkas.
cou. C. 51.

°  Pames Axmen Omariy. HakasaHmye 110 yro/oBHOMY IIpaBy
apabCKIUX CTpaH: AuC. ... KaHf. 0pui. Hayk. M., 2002. C. 10.

10 Cwm.: banmes JX. O61ye IPUHINMITBI MCIAMCKOTO IIpa-
Ba, TeOPI TOKA3aTeIbCTB I CUCTEMa HaKa3aHNsA. AJIMATHL,
1996. C. 22.

"' Cm.: Kanresos M.P. VIHCTUTYT IpecTyIieHns ¥ HaKa-
3aHNA B MYCY/IbMaHCKOM IPaBe: JINC. ... KaHJ. 0PI/, HayK.
Kpacnogap, 2010. C. 11.
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cac» M «Ta3up», 3a COBepLIeHNEe KOTOPBIX Ha3Ha-
YalTCS pa3MYHble 10 CTENEeHH TSKeCTH HaKa-
3aHusA .

«Xyayn» mpezrosiaraeT cUCcTeMy abCOJIOTHO
onpejie/IeHHbIX HaKa3aHWM, YCTAaHOBJIEHHBIX 3a
COBeplIeHHe OrpaHUYEHHOTO Kpyra HpecTyIJe-
Hui B Kopane u/nnm Cynne. «Krcac» o3HavaeT Ha-
Ka3aHHe 110 NPUHIOUITY SKBHUBAJIEHTHOCTH IPUIHU-
HEHHOTO Bpe/Jia (Bo3gasiHre paBHbIM). «Tazup» —
3TO HAaKa3aHHA, MPUMeEHAEeMble 3a IPECTYIIJIEHHUH,
He yNOMsHYyTble U He omnpefeseHHble B Kopane
nin Cynne'.

B yro/i0BHOM 3aKOHOJATEIbCTBE MYCYy/IbMaH-
CKHUX CTpaH He NMPHUHATO BbIAEJIATH WHbIE MEpPbI
yTOJIOBHO-NIPABOBOTr'0 XapakTepa, XoTs ¢akThuye-
CKHW OHHU CyLIEeCTBYKOT U NPHUMEHAKTCA B C/ly4dae
HEBO3MOXXHOCTH WJIM Heleseco06pa3HOCTU Ha-
Ka3aHus. HanpuMep, B OTHOIIEHHUH HECOBEPIIEH-
HOJIETHUX NpaBOHApyLIUTeJIeH, yKe HaduHasd C
7-JlIeTHEro BO3pacTa, JONMyCKaeTCsl NMPUMEHeHHe
HakaszaHus'

3aKoH 06 UCAAMCKUX Y20/108HbIX HAKA3AHUSX
Hcaamckotl Pecny6auxku Upan 1991 r.'5 (nanee —
YK HpaHa) B KkauecTBe Mep yroJIOBHO-IIPABOBOTO
XapakKTepa INpeaycMaTpHUBaeT HaKa3aHHeE, INpeJ-
ynpeaguTesibHbIe U BOCIIMTATE/JIbHbIE MEPBhI.

Hakazanusi, ycraHoBieHHble YK HpaHa,
BKJIIOYAKOT NATb BHUAOB: HOPMHUPOBAHHOE HaKa-
3aHMe (xajJ, MH. 4.: XyAyA), Bo3mesjue (Kucac),
BUpa (puia), cymeOGHOe B3bICKaHWE (Tasup) U
caepxkuBamwouye Mepsl (cT. 13-17 YK Upana).

HopMHUpOBaHHBIM 4BJSETCA TaKoe Hakasa-
HUe, BUJ, pasMep U NMOpALOK MCIOJHEHUA KOTO-
pOTO OIpeJiesIIIoTCS B COOTBETCTBUHM C HC/IaM-
CKHUM PEJIMTMO3HBIM 3aKOHOM. K ux 4YUCJIy OTHEe-
CEeHbI 6I/I‘-IeBaHI/Ie, OoTCe4YeHHe pPa3/IMIHbIX JacTeu
TeJla U CMepPTHas1 Ka3Hb.

Bo3smesaue npezcTaBisieT co60i HaKa3aHUe,
HaszHauaeMoe BUHOBHOMY 3a NpPeCTYIJIEHHE NpOo-
THB XM3HU U 3/10pPOBbsl U PAaBHOLIEHHOE BDPEAY,
NIPUYUHEHHOMY 3THUM NPECTYIJIEHUEM.

Bupa — 3To MarepuajsbHOe BO3MeLlEHHE
Bpe/Jia, NPUYMHEHHOr0 IpPeCTYIJIEHHEM IPOTUB
KU3HU U 370poBbs. Ee pasmep ompegessercs
cy;u)eﬁ B COOTBETCTBHUH C MUCIAMCKHUM PEJIUTUO3-
HBIM 3aKOHOM.

2 Bonee moppo6HO 06 aToM cM.: Crokusitaen JI.P. Vicnam-
CKOE YTOJIOBHOE€ IPABO: OT TPAAUIMOHHOTO K COBPEMEH-
HoMYy // Poccuitckuii exerofHUK yronoBHoOro mnpasa. 2007.
Ne 2. CII6., 2008. C. 572-573.

¥ Cm.: ApremoB B.JO. OcHOBHBIE MHCTUTYTBI MYCY/Ib-
MaHCKOTO YTOJIOBHOTO IIpaBa: UC. ... KaHJ. IOPMI. HayK.
M., 2008. C. 91-92; Xamunp Xuxmar XyceitH. Cucrema Ha-
Ka3aHUM 110 MyCY/TbMaHCKOMY YrOZIOBHOMY IIpaBy: JIUC. ...
KaHZI. Iopuf. HayK. Maxaudkara, 2008. C. 45-108; u ap.

'* Boree moppo6HO 06 3TOM cM.: Maxapamos SI.A. Hakasa-
HIe 110 MyCY/IbMaHCKOMY YTOJIOBHOMY IIPaBY: IOHATHE, LIeI,
BUJIBL: NC. ... KaH[,. Iopuj. HayK. M., 2009. C. 150-156.

'*  Cm.: 3aK0oH 00 MCTaMCKMX YTOJIOBHBIX HaKasaHuAX Vc-
namckoit Peciy6mkn Vipan. CIT6., 2008.

CyneGHbIe B3bICKAHUS BKJIIOYAIOT JAUCIUTIIH-
HapHble W YrOJIOBHble HaKa3aHUs (THOpeMHOe
3aKJIIOYEHME, JleHeXHbIN mTpad U OUUYeBaHUE),
BU/IbI U pa3Mepbl KOTOPBIX HE YCTAHOBJIEHBI UC-
JIAMCKHM DPEJIMTM03HBIM 3aKOHOM U JIOJ/KHBI
OTIPesiesIAThCS 0 YCMOTPEHUIO CY/IbH.

ChepkuBamle Mepbl COCTOST M3 JUCLHU-
IJIMHAPHBIX M YTOJIOBHBIX HaKa3aHWH (THOpeM-
HOe 3aKJIIoYeHHe, JeHEeXHbIN mTpad, JUiIeHue
IpaBa 3aHMMATb ONpe/ieJIEHHYIO JJO/KHOCTD HUJIN
3aHUMAThCS OIpeJieIeHHOH JiesTebHOCThIO, JIU-
IIeHHe COLMAJIbHBIX NpaB, OTPaHUYEHHe CBOGO-
Zibl BbI6OpaA MeCTa »KUTEJIbCTBAa U HUHbIE Mephl),
yCTaHaBJIMBAaEMBbIX FOCY/JapCTBOM B IIeJIsIX COXpa-
HeHHUs OOIEeCTBEHHOrO IOPs/Ka, obecredyeHUs
00LIEeCTBEHHBIX HHTEPECOB, NpPeJOoTBpalLieHUs
HapyLIeHUH rocylapCTBEHHbIX 3aKOHOB U HOpMa-
TUBHBIX aKTOB.

B cootBeTcTBUM co cT. 19 YK HUpana no pe-
IIEHHUIO CyZa JIML0, OCYXK/IEHHOE 32 COBEpIIeHHe
YMBIIIJIEHHOTO NPECTyIJIEHUs W HPUTOBOPEH-
HOe K OTObIBaHUIO HaKa3aHUs B BUJE CyJeOHOr0
B3bICKaHUS WJIM CJIePXKUBAIOIINX Mep, NMOCJIe OT-
ObIBAaHUSI HAaKa3aHHUS MOXET ObITb OrpaHUYEHO
Ha oIpe/ieJIeHHbIH CPOK B COLMAJIbHBIX IpaBax U
cB0O6O/Ie BbIOOPA MECTa KUTEJbCTBA.

O Ha/u4YMu B MPAHCKOM yrOJOBHOM 3aKoO-
He IpeJynpesuTeNbHbIX W BOCHHUTATEJIbHBIX
Mep CBHJETEJbCTBYeT JIMIIb HaWMeHOBaHHE
pa3g. 1 rn. 2 4. 1 YK Upana «Hakasanusg, npen-
ynpeauTeNbHble U BOCIHUTATEJNbHbIE MepPhI»,
MOCKOJIbKY B CAMOM TEKCTE yT0JI0BHOTO 3aKOHA
OHHU OOJIbIlIe HUT/lEe He yIIOMUHAIOTCS. BMecTe
TEM, MOXXHO NPEJINOJI0XKUTh, UYTO NpeAynpesu-
TeJIbHblE MepPbl MMEIT OTHOIIEHHE K JIMIaM,
CTPaZialollMM ICUXUYECKUM pacCTPOWUCTBOM,
a BOCIHUTATeJbHble — K HeCOBepIIeHHOJET-
HuM. Tak, B cooTBeTcTBUU co cT. 51 YK HpaHna k
JINLy, KOTOPOe BO BpeMs COBEpLIEHUS MPECTY-
IJIEHUS] HaXO/AMJIOCh B COCTOSIHUM NCUXUYECKO-
ro pacCTpPOWCTBA JIIOOOW CTENMEeHH TSKECTH, IO
pelleHNIo CyZa MOTYT 6bITh IPUMEHEHBI MephI
JAUCHUIJIMHAPHOTO BO3/JeNCTBUSA (KaKvMe UMeH-
HO — 3aKOH He yTouHseT). [lo pacnopsxkeHHI0
NpPOKypopa JIML0, HaXOAMBIIEEeCS B COCTOSHUU
MCUXUYECKOT0 PacCTPONCTBA BO BpeMs COBep-
IIeHUsI NPeCTYIJIeHUsI UM 3a60JeBllIee UM T10-
cJle COBEpLIEHUS MPeCTYIJIEHHS], HA OCHOBAaHUH
MEeJMLMHCKOI0 3aKJIIYEeHUs] MOXeT ObIThb 3a-
Jlep>KaHo M HaIlpaBJIEHO B «MeCTO, IPU3HAHHOE
HauboJiee MOJAXOASAIIUM JJIsT €ero CoJepKaHusI»
(ct. 52 YK Hpana). XapakTepHOH 0COGEHHO-
CThI0 HPAHCKOI'0 YrOJIOBHOT'O 3aKOHA SIBJSETCS
BO3MOXHOCTb IPUMEHEHUSI HaKa3aHUS B OTHO-
IIEeHWH JIUL, CTPAZAIIUX ICUXUIECKUMU 3260-
sneBaHussMu. Hanpumep, corsacHo cT. 95 u 180
YK WpaHa HOpMHpOBaHHOE HaKa3aHUe He MOJ-
JIEXKUT OTMeHe BCJie/ICTBUE 3a60JIeBaHUs OCYXK-
JIlEHHOTO JIMI[A ICUXUYEeCKUM PacCTPOHUCTBOM.
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MasiosieTHHEe, B cJy4ae COBEPIUEHHUS HMH
IPEeCTYIJIEHUS], YTOJIOBHOW OTBETCTBEHHOCTH
He NoJJIeXKaT — K HUM NPUMEHSIOTCS BOCIHTA-
TeJIbHble Mepbl, KOTOpble BMEHSIOTCS CYJOM B
06513aHHOCTD JIML, HA BOCHUTAHUH KOTOPBIX OHH
HaXOJSITCS, UJIM IPYU HEOBXOJUMOCTH BO3JIararoT-
csl Ha JIeTCKUE HCIPaBUTEbHO-BOCIIUTATENbHbIE
yupexzenus (ct. 49 YK HWpana).

YeonosHnvwliill kodekc (3akoH 0 HakasaHusix) Pe-
cnybauku Agzanucman 1976 1. COepKUT MPUH-
IIMI HAKa3yeMOCTH COBEPLIAEMbIX TPECTYIJIEHUH
B COOTBETCTBHMH C HOPMaMHU LIapuaTa v CBETCKOT0
yTOJIOBHOI'O 3aKOHA.

B yrosioBHOM npaBe AdraHucTaHa HaKa3aHHUs
M0/Ipa3/ie/ISII0TCS Ha OCHOBHBIE, TOGOYHBIE U [10-
noJiHuTe bHble. K OCHOBHBIM BU/IaM HaKa3aHUs
OTHOCSITCS: CMepTHas Ka3Hb, MPOJOJDKUTENbHOE
guiieHue cBo6oab! (ot 15 no 20 ser), AauTeNb-
Hoe JinieHue cBo60o/bl (0T 5 10 15 sieT), cpegHe-
Cpo4HOe JyiniieHre cBo6oab! (oT 1 roga mo 5 Jet),
KPaTKOCpPOYHOe JuIIeHrne cBo6oAb! (0T 24 yacoB
no 1 roma) u wmrpad. [I060YHBIM HakazaHHEM
IpU3HAETCs JIMUIeHHe IPaB U MPUBUJIETHH JINLQ,
OCY>XKZIEHHOTO Ha Cpok Gosiee 10 JieT yiniieHus
CBOGO/bI, KOTOpOE MPUMEHSKTCA K JIMIY aBTO-
MaTHU4YeCcKH, 6e3 yKasaHUs 06 3TOM B MPUTOBODE.
JlOTIOJIHUTEIbHBIM HaKa3aHHUEM SIBJISIETCS JIMIIe-
HUe NpaB U MPUBUJIETUH JIMIA, OCYKAEHHOT0 Ha
cpok z0 10 seT sinmeHus1 cBO60AbI (IPUMEHsIeTCS
10 IPUTOBOPY cy/ia), KOHGUCKALMS UMYILeCTBA U
o6Hapo0BaHKHe MpUTroBopa's.

[loMruMO Haka3aHHWs, B YrOJOBHOM 3aKOHO-
JatesbcTBe Pecnybyinky AdraHucraH npeaycMmo-
TPEeHbI Mephl 06ecreyeHus1 6€30MacHOCTH, KOTO-
pble MOTYT NPUMEHSTbCS K JIULLY, COBEPLIUBIIEMY
IpeCTyNJeHre, B TOM CJy4yae, KOT/a ero rnoseje-
HUE CBUJETEJNbCTBYET O BO3MOXKHOCTH COBeEpILe-
HHUs UM HOBOTO NpecTymieHus. K Takum mMepam
OTHOCSITCS: JIMLIEHUE UJIK OTPaHUYEHHE CBOGO/bI
(HampaBJsieHHMe JIMIIA 0 3aKJIF0OYEHHI0 Bpaya B CIle-
IIMaJibHOE JieueGHOe YIpexjeHe — MCUXUATPH-
YeCKoe, ICUXOHEBPOJIOTUYECKOE U T.IL.); JIULIEeHHE
npaB (MONEeYUTETbCTBA U ONEKYHCTBA, 3aHUMATh
oInpeJieJieHHbIe JOJDKHOCTH M 3aHUMAaThCs OIpe-
JleJIEHHOH JIeITeIbHOCTBIO U T.I1.); Mepbl, HalpaB-
JIEHHbIe Ha U3'bSITHE UMyLlecTBa'.

Yeonoenuiti kodekc Typyuu 2004 r.'® npep-
yCMaTpHUBAET JiBe TPYINIbl MeP YroJ0BHO-IPABO-
BOr'0 XapaKTepa 3a COBepLIEHHE MPECTYIJIEHUS:
HakaszaHue (CcT. 45-52) u Mepnl 6€30MaCHOCTHU
(ct. 53-60).

'®  Cm.: Capdepas Basupsan. IlpecTymenne n Hakasa-
HJIe [10 yTOJIOBHOMY IpaBy AdraHucTana: aBToped. uc. ...
KaHp. opug. Hayk. CII6., 1999. C. 14.

7" Cm.: HaymoB A.B. Poccuiickoe yroyoBHOe IpaBo: Kypc
nexuyit: B 3 T. T. I: O6mas wacte. M., 2011. C. 712.

'8 URL: <http://www.tbmm.gov.tr/kanunlar/k5237 html>
(mocrnenuee mocerenne — 31 aBrycra 2012 r.).

HakazaHUSMU NPU3HAIOTCS TOJBKO JHUIIEHUE
CcB0O6O/BI (IIOKM3HEHHOE WJIM HA OIpeJie/IeHHbIN
CpokK) u mtpad, KOTOpble MPUMEHSIOTCSI B Kade-
CTBE OCHOBHBIX BH/I0B HaKa3aHHUs. JJOMOJHUTEb-
Hble Haka3aHus YK Typuuu He yCTaHOBJIEHBI.

Cuctema Mep 6e30MacHOCTH BKJIOYaeT 06-
IIUPHBIM IlepedyeHb Mep YT0JIOBHO-NPABOBOTO
XapakKTepa, 4acTb U3 KOTOphIX B cTapoM YK Typ-
MM OTHOCHUJIACh K HakazaHusAM'’. Mepbl 6e3omac-
HOCTH HUMEIOT CAaMOCTOSITeJIbHBIN XapaKTep JK60
JIOMOJIHAIOT Haka3aHHe. MepaMu 6€30MaCHOCTH
10 JeCTBYIOLEMY yroJ0BHOMY 3akoHy Typuuu
SIBJISTIOTCS: Pa3JIMYHblE U3BATUS B IPAXKJAHCKUX
npaBax (JviIeHHe U36UpaTeJbHbIX IPaB, paBa
Ha OMNEKY U MONeYUTENTbCTBO, 3aNpeT Ha onpeje-
JIeHHY!0 npodeccuio U 1p.), KoHPUCKaLUsA UMY-
I1eCTBa UJIH J10X0/10B, MEJUIIMHCKUHM KOHTPOJIb U
HabJro/ieH1e 3a ICUXUYECKH 60JIbHBIMU JIULAMH,
COBEPLIMBUIMMHU O6LIECTBEHHO ONACHOE JiesIHHE,
NPUHYAUTENbHOE JIeYeHUEe JIUL, NMPUCTPACTHUB-
IIUXCS K aJIKOTOJII0 MJIM HAapKOTHUKAM, U JIenop-
Tanus.

TakuMm 06pa3oM, M3y4yeHHEe YTOJOBHOTO 3a-
KOHOZIATeJIbCTBa CTPAH JAaJbHEr0 3apy6exbs Mo-
3BOJISIET CJleJIaTh BBIBOJ, O HAJUYUHU B HUX JIBYX
OCHOBHBIX Pa3HOBH/IHOCTEN Mep yTOJIOBHO-Tpa-
BOBOT0 XapakKTepa (HeCMOTpsl Ha CyllecTBeHHbIe
pas3nyvs B MOHMMaHUHU POJIM yrOJIOBHO-IIPABO-
BBIX CPEZCTB BO3JEWCTBHSA B Pa3HBIX MPABOBBIX
cucreMax). Bo-nepBrIx, 3TO HakaszaHue Kak Tpa-
AUIMOHHAs dopMa peasn3aliuy yroJ0BHOW OT-
BETCTBEHHOCTH B OTHOLIEHUH JIML], COBEPIIUBILINX
NpecTyIJeHNe, a BO-BTOPbIX, — 3TO pa3JIMYHbIE
10 CBOEMY XapaKTepy UHble Mepbl IPUHYAUTEb-
HOT'O BO3/IeICTBUS, IOMOTHSIOIIME UM 3aMeHSII0-
IMe HaKa3aHHe, JTUOO0 HUCII0b3yeMble B KaueCTBe
CaMOCTOSITEJIBHOIO CII0C06a BO3/IeCTBUS Ha JIUL],
B OTHOLIEHHWH KOTOPBIX IIPUMeHEeHHe HaKa3aHUs
HEBO3MOXXHO T0 NMPUYMHE HEBMEHSIEMOCTH HWJIH
HEeJIOCTHKEHHM S BO3pACcTa yroJIOBHOM OTBETCTBEH-
HOCTH.

B cTpaHax, oTHOCALMXCA K NPaBOBOM CeMbe
OOLIMHHOrO MpaBa, U B MyCYJIbMaHCKUX roCyZAap-
CTBaX Cpe/ii Mep yroJI0BHO-IPAaBOBOI0 XapaKTepa
JIOMUHUPYET HaKa3aHWe, OTJIMYalolleecs KecTo-
KOCTbIO U 6€e3aJbTEPHATUBHOCTbIO. HbIe Mephl
YyTrOJIOBHO-IIPABOBOT0 XapaKTepa pacnpocTpaHe-
HUS He MOJIyYHWJ/IM, UCKJIIYeHHe IpeJCTaBJsSET
3alUTHBIA HaZA30p B fMOHMM, KOTOPBIK TpaHC-
dbopMupoBasCcs B TAKOBbIE U3 HAKa3aHMUS.

B oTHOWeHUH yroJl0BHON OTBETCTBEHHOCTHU
I0pUIMYECKUX JIUI, CIefyeT OTMETUTb, YTO BCE
paccMOTpeHHbIe B HACTOSIEH CTaThbe CTPAaHBI 3a
vcKaodeHrneM KuTalickoi HapoJHOW pecry6Jiu-
KM, He YCTAaHABJMBAKOT [iJIi HUX CIeElUaJbHbIX
Mep yroJIOBHO-IPAaBOBOT0 XapaKTepa.

¥ Cm.: Tennenbax C. O HoBoM YromoBHOM Kopekce Typ-
1y // YronosHoe npaso. 2006. Ne 2. C. 76.
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